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LORD JUSTICE POTTER:

INTRODUCTION

1.		This is an appeal from the decision of Scott Baker J on 31st March 1999 refusing the application of Muriqi Kujtim, a Kosovan asylum seeker, for judicial review of the respondents’ decision refusing to provide further accommodation for the applicant following his eviction from a hotel in which he had been placed by the respondents pursuant to their responsibility to provide housing for him under section 21 of the National Assistance Act 1948 (“the 1948 Act”), as to which responsibility, see generally R –v- Hammersmith & Fulham LBC ex p. M, P, A & X [1998] 1CCLR 85 at 94D-95F.

2.		The applicant is not a recent arrival.  He came to the United Kingdom from Kosovo in May 1997, and claimed asylum shortly afterwards, on the basis that he was a genuine refugee with a well-founded fear of persecution in the light of his and his family’s past treatment in Kosovo.  In the light of recent events in Kosovo, there is no reason to doubt the genuiness of the appellant’s original claim to be a refugee with a well-founded fear of persecution, or that, as a result, he has faced all the difficulties inherent in his position as a genuine asylum seeker (see the observations of Simon Brown LJ in R –v- Sec. of State for Social Security ex parte Joint Council for the Welfare of Immigrants [1997] 1 WLR 275 at 286 E-H).  However, at the time of the respondents’ decision and by the time the matter was before Scott Baker J, the Secretary of State had not yet determined his application for asylum.  Indeed, that may never happen, because we have been informed that, shortly before the hearing of this appeal, the applicant left this country in an effort to return to Kosovo to join those of his compatriots resisting Serbian forces in that country.  He has, however, apparently been detained by the authorities in Italy whence it seems likely that he will be deported back to the United Kingdom unless, in the light of the recently changed circumstances, he is permitted to return to Kosovo.  That being so, and because it appears that there are a number of cases awaiting a hearing in the High Court concerned with similar issues to those which arise in this case, we were persuaded to proceed to a hearing of the appeal insofar as it relates to the judge’s refusal of the applicant’s application for a declaration that the respondents have, from 11th January 1999, acted unlawfully in not assisting the applicant under s.21 of the 1948 Act and in not re-assessing his needs.   

FACTUAL BACKGROUND
3. 		Having arrived in the United Kingdom on 19th May 1997, the applicant approached the Home Office on 26th May 1997 claiming refugee status.  During that period he had approached various local authorities for assistance, but was refused.  For about two weeks he slept on the streets.  However, on 30th May 1997 he approached the respondents for assistance and they accepted a duty to provide him with Part III accommodation under the 1948 Act.  He was first placed in bed and breakfast accommodation in Croydon, but was then accommodated in hotel accommodation at Bishops Lodge in Kilburn.  He remained there for about six months until December 1997 when he was evicted as the result of an incident following which the hotel manager called the police, alleging that the applicant had threatened to kill him.  On 15th December 1997 the respondents wrote to him in the following terms:
		“The Hotel Manager has evicted you because you were violent towards hotel staff.  You have been provided with accommodation under the National Assistance Act because you were homeless.
	
		By providing you with accommodation you promised to be of good behaviour, to obey the rules and regulations of the hotel, and do not threaten either hotel staff or other residents.  You have therefore broken the rules under which the RBKC agreed to accommodate you and provide you with subsistence.  
	
		The RBKC will re-house you once more.  This is therefore the last time that the RBKC will provide you with accommodation.  If you are evicted from your present accommodation because of violent behaviour, or for any reason associated with breaking hotel rules, the Council will consider its duty fulfilled and will not re-house you.
	
		You are therefore advised to regard this letter as your last warning.”

4. 		The respondents then placed the applicant in two short-term bed and breakfast bookings before finding him settled accommodation at the Abercorn House bed and breakfast hostel in Hammersmith on 28th January 1998.  At Abercorn House there were various incidents between the applicant and the management, largely arising out of visits to the hostel by friends of the applicant.  The respondents received complaints that the applicant allowed friends to stay overnight, that he played loud music and had beaten up a resident who went to complain, following which the police were called.  Further, that a friend of his had tried to break into the hotel and threatened to kill night hotel staff, following which the police were again called and arrested the friend concerned.  The Abercorn House manager informed the respondents that she would no longer accommodate the applicant at her hotel.  The applicant went to see the respondents’ social services asylum team on the morning of 11th January 1999 and, following a short interview (at which the applicant contends he was given no real opportunity to put his side of the story), he was told that he would receive no further assistance from the respondents.  He was given a letter which referred to the original arrangements which had been made with the applicant and that, at the time, he had been advised of the terms and conditions of his residence at the accommodation provided, namely to abide by the rules of such accommodation.  It stated;
		“However, you have repeatedly broken your agreement with us to abide by the rules of the accommodation provided.  On 15th December 1997 you were given a warning letter regarding your violent behaviour towards the hotel manager at Bishops Lodge in which you threatened to kill him.  I attach a copy of the letter which warned you that if you were again evicted because of violent behaviour or for breaking the rules, the Council will consider its duty fulfilled and will not re-house you.  
	
		Today you have been evicted from Abercorn House.  This is because of repeated bad behaviour reported to us by the hostel manager.  You were violent towards a hostel resident and the police had to be called.  You have also been housing your friends in the accommodation provided to you despite warnings from the hostel manager.  Moreover you have been threatening hostel staff, and making too much noise.  One of your friends tried to break into the hotel and the police were called in again.  
	
		In the light of the above I believe that you have failed to make proper use of the help offered to you and that the Royal Borough of Kensington and Chelsea cannot offer you any further accommodation.  You may wish to seek advice from your solicitor or an advice centre about this letter.”

5. 		On 11th January 1999, the applicant immediately consulted solicitors, S. Osman, who wrote to Mr Wilkinson, the respondents’ asylum team manager, complaining that the decision reflected in the respondents’ letter was procedurally flawed for breach of natural justice in that he was not given any opportunity to consider the evidence on which the respondents had reached their decision, the more so because the allegations were serious and involved the loss of his sustenance while awaiting the outcome of his asylum claim.  It asked the respondents to confirm that they had explored all other possibilities for assisting the applicant under the circumstances, short of terminating all provision for his accommodation.  It stated that the writer could not advise the applicant about the possibility of applying for judicial review until a full response was received, and ended:
		“In the meantime, may I request that you consider placing him in alternative temporary accommodation pending the resolution of this matter.”

The respondents replied on 12th January 1999:

		“Your client now makes his third application to this Council for assistance under s.21 of the National Assistance Act 1948 following his second eviction from accommodation secured for him by the Council.”

The letter went on to refer to the incident at Bishops Lodge, the warning given by the council that the applicant would not be re-housed if he was evicted again and the background to his subsequent eviction from Abercorn House.  It continued:
		“The Council has interviewed your client and gave him the opportunity to comment on his eviction.  The council is satisfied that the hostel management have taken a legitimate decision to evict your client as a result of his behaviour.  This was accommodation which would otherwise have been available and reasonable for his continued accommodation, and we do not accept that the decision to terminate further assistance was made in breach of natural justice or was so perverse no other local authority could have reached that decision.  Therefore no further accommodation will be provided to your client ”.

6. 		On the same day, S. Osman replied, setting out at considerable length the applicant’s rival version of events in which he denied the original threat to kill at Bishops Lodge and stated that the alleged incident when he “beat up another resident at Abercorn House” was a matter of self-defence in which the police had declined to act against him.  He also denied that he had ever allowed visitors to stay beyond 11pm, the latest hour permitted by Abercorn House save on three occasions when his girlfriend had stayed over with the approval of the night manager.  He rejected responsibility for the bad behaviour of his friends in his absence.  The letter asserted that the respondents’ duty under the National Assistance Act continued until the matter was properly resolved.  It finished:
		“Our client has slept rough last night and has caught a cold as a result.  He had very little foods over the last 48 hours and remained utterly destitute.  

		I would plead with you to show compassion by temporarily proving him with basic emergency accommodation until you have full and proper evidence to substantiate your allegations and to accept this letter as a formal request to review your files for the aforementioned reasons.”
	
7. 		On 13th January 1999 the respondents wrote asserting that the applicant had been interviewed and his version of events taken into account but that they had taken their decision in the light of:
		“ violent and aggressive behaviour and breach of the terms of his licence to occupy  from two separate accommodation managers with whom the Council has working relations and whom we know to be reliable in these circumstances ”.
	
It stated that the asylum team manager was entitled to make a decision on the available evidence and was not
		“required to conduct a criminal trial or make “CID type enquiries” to quote an expression from the world of homelessness cases.”
	
8. 		That remained the stance of the respondents who took the position that they were not willing to re-assess the applicant’s need, despite various requests made by the applicant’s solicitors.  On 15th March 1999, the applicant was the subject of a psychiatric report by Dr. Peter Duke, a consultant psychiatrist, which stated:
		“My clinical opinion is that he suffers from elements of both Post Traumatic Stress Disorder and Depressive Illness.  The former has been present for a number of years while the depressive symptoms have developed during his difficult time in the U.K. where his circumstances have remained precarious and he has no contact with his family for support.  

		Regarding the incident at Bishops Lodge hotel, the argument with the manager took place after the manager entered his room without warning and surprised him in the shower.  This sequence of events has clear similarities with his humiliation by the police in Kosava.  This reminder of humiliation and helplessness directly impinges upon the mental state of Post Traumatic Stress Disorder.  As such, he is constantly vigilant for repetitions of the traumas of the past and the recollection leads him to feel helpless and vulnerable and at the same time likely to overreact in anger.  It is also extremely relevant that this incident took place very soon after he learnt of his father’s violent murder in Kosava.

		In my opinion, this young man is at risk of progressing to a severe depressive illness. He is in need of psychological treatment for his Post Traumatic Stress Disorder and his depressive illness needs to be monitored by a psychiatrist.  He cannot undergo psychological treatment until his social circumstances are improved.  He needs stable housing and sufficient money to travel for treatment.  He is extremely vulnerable and cannot make any of these arrangements without the support of the Local Authority.”
	
9. 		That report was exhibited to a second affidavit by the applicant in support of his application.  However, the respondents were unwilling to embark upon a further re-assessment until they knew the outcome of the case.  Following the decision of Scott Baker J, and while awaiting the hearing of this appeal, the respondents wrote to the applicant’s solicitors on 14th April 1999 agreeing to carry out a re-assessment of the applicant’s needs in the light of the psychiatric report.  However, no such re-assessment took place prior to the applicant’s personal decision to return to Kosovo, in the process of which he was apparently detained in Italy. 

THE LAW
10.		The provision by a local authority of accommodation for those in urgent need has its origins in Part III of the National Assistance Act 1948 which, as enacted, provided by s.21:
		“(1)	It shall be the duty of every local authority, subject to and in accordance with the provisions of this Part of this Act, to provide-
     
		(a)	residential accommodation for persons who by reason of age, infirmity or any other circumstances are in need of care and attention which is not otherwise available to them;

		(b) 	temporary accommodation for persons who are in urgent need thereof, being need arising in circumstances which could not reasonably have been foreseen or in such other circumstances as the authority may in any particular case determine.

		(2)	In the exercise of their said duty a local authority shall have regard to the welfare of all persons for whom accommodation is provided, and in particular to the need for providing accommodation of different descriptions suited to different descriptions of such persons as are mentioned in the last foregoing subsection.

		(3) 	A local authority shall exercise their functions under this section in accordance with the scheme made thereunder.”  

By subsequent amendment s. 21 now reads:

		“(1)	Subject to and in accordance with the provisions of this Part of this Act, a local authority may with the approval of the Secretary of State, and to such extent as he may direct shall, make arrangements for providing-
     
		(a) 	residential accommodation for persons aged eighteen or over who by reason of age, illness, disability or any other circumstances are in need of care and attention which is not otherwise available to them 

		(2) 	In making any such arrangements a local authority shall have regard to the welfare of all persons for whom accommodation is provided, and in particular to the need for providing accommodation of different descriptions suited to different descriptions of such persons as are mentioned in the last foregoing subsection.

		(3) 	”

The introductory three lines of sub-section (1) were introduced by the Local Government Act 1972.  Paragraph (b) of sub-section 1 in the 1948 Act was replaced by provisions in the Housing (Homeless Persons) Act 1977.  The words “illness” and “disability” were added by the National Health Service and Community Care Act 1990.
	
11.		By the Secretary of State’s Approvals and Directions under Section 21(1) of the National Assistance Act 1948, published as Appendix 1 to Department of Health Circular No. LAC(93)10 (which came into force on 1st April 1993), it was provided that:
 		“2(1)	The Secretary of State hereby-

		(a) 	approves the making by local authorities of arrangements under section 21(1)(a) of the Act in relation to persons with no settled residence  
	
		(b)	directs local authorities to make arrangements under section21(1)(a) of the Act in relation to persons who are ordinarily resident in their area and other persons who are in urgent need thereof,

		to provide residential accommodation for persons aged 18 or over who by reason of age, illness, disability or any other circumstance are in need of care and attention not otherwise available to them.
	
		(2) 	Without prejudice to the generality of sub-paragraph (1), the Secretary of State hereby directs local authorities to make arrangements under section 21(1)(a) of the Act to provide temporary accommodation for persons who are in urgent need thereof in circumstances where the need for that accommodation could not have reasonably been foreseen.”

12.		By reason of the provisions of s.9 of the Asylum and Immigration Act 1996, a person subject to immigration control such as the applicant is not eligible for accommodation or assistance under the “homelessness” provisions in the Housing Act 1985 but is not excluded from the “safety net” provisions of s.21(1)(a) of the 1948 Act as amended, pursuant to which the applicant’s accommodation was provided.  
	
13.		By Part III of the National Health Service and Community Care Act 1990, general provisions were made concerning community care services.  

S.46 provides:
		“(1)	Each local authority – 
		(a) 	Shall, within such period after the day appointed for the coming into force of this section as the Secretary of State may direct, prepare and publish a plan for the provision of community care services in their area 

	(2) In this section-
	
	
	
	“community care services” means services which a local authority may provide or arrange to be provided under any of the following provisions –
	
	(a)	Part III of the National Assistance Act 1948; 
	    
	(b)	section 45 of the Health Services and Public Health Act 1968;
	     
	(c)	section 21 of and Schedule 8 to the National Health Service Act 1977; and
	
	(d)	section 117 of the Mental Health Act 1983.”

S. 47 (Assessment of needs for community care services) provides:
   	“(1)	Subject to subsections (5) and (6) below, where it appears to a local authority that any person for whom they may provide or arrange for the provision of community care services may be in need of any such services, the authority – 
     
	(a)	shall carry out an assessment of his needs for those services and
 
	(b)	having regard to the results of that assessment, shall then decide whether his needs call for the provision by them of any such services.”

THE DECISION BELOW
14. 	The rival submissions before Scott Baker J. were essentially as follows.  The applicant argued that, the respondents, having assessed the needs of the applicant under s.47(1)(b) as being those of a person in urgent need of care and attention which was not otherwise available to him, there was a duty upon the local authority to provide him with residential accommodation (see s.21(1)(a) of the 1948 Act and paragraph 2(1)(b) of LAC(93)10), which duty was properly fulfilled following his original assessment.  So far as the existence of that duty was concerned the applicant relied upon observations of Lord Woolf in R –v- Sefton MBC ex parte Help the Aged [1997] 1 CCLR 57, a case decided in the wake of the decision of the House of Lords in R –v- Gloucestershire County Council and Secretary of State for Health ex parte Barry [1997] AC 584.  The principal issue in Sefton was whether a local authority, in deciding if an elderly person is in need of care and attention may have regard to its limited financial resources.  In the course of his judgment, Lord Woolf, in contrasting s.2(1) of the Chronically Sick and Disabled Persons Act 1970 (with which the House of Lords were concerned in the Barry case) with s.21(1) of the 1948 Act, said at p.67 as follows:
	“Under Section 2(1) of the Act of 1970 the obligation of the authority only arose if the authority were satisfied that not only would the services described in the Section meet the needs of the person concerned but that it was necessary for the services to be provided in order to meet those needs.  In the case of Section 21 [of the 1948 Act] once the authority has come to the conclusion that the person concerned is in need of care and attention, which is not otherwise available to them, then the residential accommodation is to be provided.”
That being so, the applicant argued that, his needs having been assessed and met, there was a continuing duty on the respondents to meet those needs with accommodation unless or until, upon a re-assessment, the respondents decided that such needs had changed.

15. 	The respondents on the other hand argued that the answer lay in the provisions of s.47(1) of the 1990 Act, under which the assessment was carried out.  S.47(1) envisages two stages: (a) the assessment by the local authority of the applicant’s needs for community care services (in this case the safety net provisions in s.21 of the 1948 Act) and (b) a decision, having regard to that assessment, whether or not the applicant’s needs “call for” the provision of such services.  That decision, it was argued, is plainly of a discretionary nature only open to challenge on a Wednesbury basis.  In support of this argument the respondents relied upon the contrasting provisions of s.47(2) of the 1990 Act which, in respect of disabled persons, requires the local authority to proceed immediately to decide what services are required under s.4 of the Disabled Persons (Services Consultation and Representation) Act 1986 without requiring any separate request to that effect.  In that regard, they relied on the observations of Lord Lloyd in his dissenting speech in Barry (at p.601): that:
	“It was common ground, as is indeed obvious from the language of section 47(1)(b), that a local authority has a discretion whether to meet a person’s needs under section 47(1).  In exercising that discretion the local authority is entitled to take its available resources into account.  But in sharp distinction, section 47(2) gives the local authority no such discretion.  Once it appears that the person in question is disabled, the local authority is bound to decide whether his needs call for the provision of services under section 2 of the Act of 1970.  By preserving and re-enforcing the beneficial provisions of the Act of 1970, Parliament has underlined its intention to treat the needs of the disabled as a special case in the consideration of which resources play no part.”

16.	The judge decided the argument in favour of the respondents, pointing out that there was no reference in the judgment of Lord Woolf to the distinction drawn by Lord Lloyd in Barry and that the existence or otherwise of a discretion was not in issue in Sefton.  The judge held that ‘the safety net’ provision under s.21 of the 1948 Act was one of the community care services which the local authority might or might not decide to provide under s.47(1)(b) of the 1990 Act, it being a provision concerned with the availability of accommodation generally and not with its provision in individual cases.  He accepted that if, as argued by the applicant, s.21 of the 1948 Act did create a duty to provide accommodation in respect of an individual in need, then s.47(1)(b) of the 1990 Act should not be read so as to “downgrade” that duty to a mere power, subject only to Wednesbury constraints: c.f. R –v- East Sussex C.C. ex parte Tandy [1998] AC 714.  However, the judge considered that the key to unlocking the problem in the present case was not to begin with s.21 of the 1948 Act but with s. 47 of the 1990 Act.
	
17. 	Having held, in respect of s.47, that a local authority has a discretion as to whether to meet an applicant’s needs once assessed and having observed that ‘in most circumstances it would be difficult to see how the discretion could properly be exercised against providing accommodation for a destitute asylum seeker’, the judge turned to the question whether in this case, the respondents were obliged to make a further assessment of need before withdrawing from providing accommodation for him.  The judge found that, in all the circumstances, they were not so obliged; since they had a discretion whether to provide accommodation in the first place, if the applicant lost the accommodation provided through his own behaviour they equally had a discretion whether to continue to provide it.  As the judge put it:
	“The accommodation provided ceased to be provided, not through any act on the part of the Respondent, but because the owners first of Bishop’s Lodge and then Abercorn House evicted him.  It was in those circumstances that the Applicant returned to the Respondent for further accommodation  in my judgment the Respondent was entitled to take into account the history of what had happened and decline to arrange further accommodation.  The authority, putting it another way, did not have to keep re-assessing his needs over and over again and meeting them.”

18.	The judge further stated that the respondents were entitled, having given the appellant an opportunity to comment on his latest eviction, to conclude that the hotel management had taken a legitimate decision as a result of the applicant’s misbehaviour, the evidence relied on by the respondents properly including their knowledge of the two accommodation managers who had been responsible for the applicant’s two evictions.  
	
19.	Finally, the judge referred to the psychiatric evidence exhibited to the further affidavit of the applicant on 16th March 1999.  He observed that this represented a shift of ground so far as the respondents were concerned, they having been unaware of any such factor at the time of their decision to refuse to provide further accommodation.  It therefore could not assist to invalidate the original decision.  

THE 1990 ACT
20. 	Before this court, Mr Gordon QC for the applicant has submitted that the judge, insofar as he appears to have done so, was wrong to treat the structure and terminology of s.47(1)(b) of the1990 Act as the starting point, let alone as resolutive, when deciding the nature or extent of the duty of a local authority under s.21 of the 1948 Act.  He points out, as the judge accepted (and as Mr Underwood before us concedes) that there can be no question of the provisions of s.47(1)(b) modifying or “downgrading” such powers and duties as were imposed by the 1948 Act as amended.  That is plainly correct.  S.47(1)(b) created a specific statutory mechanism for assessing social need and was not, in my view, designed to modify the distinct powers and duties under the earlier legislation referred to in s.46(3).  I consider that the wording of s.47(1)(b) is designed simply to reflect and accommodate the fact that local authorities enjoy a variety of powers and duties as a result of the provisions of the various statutes which together comprise the Community Care Services for which they are responsible.  Various of the services to be provided are plainly discretionary; some, however, are not.  The most obvious examples of the latter are to be found in s.117 of the Mental Health Act and in s.2 of the Chronically Sick and Disabled Persons Act 1970 which impose a specific duty upon local authorities to make arrangements in respect of any person to whom s.29 of the 1948 Act applies.  The first question or issue in this case is whether, following assessment of an applicant’s needs as a person in urgent need of care within the wording of s.21(1)(a) of the 1948 Act, the local authority had a duty (as opposed to a discretion) to provide him with Part III accommodation.  

THE 1948 ACT
21. 	That was certainly the view of this court in Sefton.  The focus of that case was of course upon the question of whether and how far the resources of the local authority could be taken into account in connection with the assessment of need.  However, the court was directly concerned with the duties of a local authority under s.21 of the 1948 Act, and, in the general context of the question of resources, both Jowitt J at first instance and Lord Woolf made observations as to the position of the local authority once the needs of an applicant had been assessed.  At [1997] 3FCR 392  401 A-B, Jowitt J stated:
	“I should point out that once a local authority conclude in a particular case that the need which triggers their duty under s.21(1)(a) exists they must provide Part III accommodation of a kind which will meet the need for care and attention which arises in that case.  They cannot at that stage parade their own lack of resources as an excuse for failing to make the necessary provision though, of course, they are entitled to take that factor into account in deciding how they meet the need by the provision of Part III accommodation provided it meets that need.”

Later at 402 E-F he stated:

	“ s.21(1)(a) involves a two-stage process.  The first stage involves assessing whether any care and attention within the ambit of para (a) is needed by a person who applies for Part III accommodation which will not be met if the accommodation is not provided and, if so, what that need is.  The second stage requires the local authority to decide whether that need will be met if Part III accommodation is not provided.  If the answer is yes there is no duty.  If the answer is no, then there is.  In answering this question the local authority have to take into account the person’s resources ”

22. 	Although the decision of Jowitt J was reversed on appeal, those observations were not the subject of disapproval or qualification.  Indeed, in the passage which I have already quoted from the judgment of Lord Woolf M.R. in this court (see paragraph 14 above) it seems to me that they were impliedly approved.  In a later passage of his judgment, Lord Woolf stated (at p.67):
	“ in this case it is clear from the evidence that Sefton accepted that Mrs Blanchard met its own threshold as a person in need of care and attention.  What it was seeking to do was to say that, because of its lack of resources notwithstanding this it was not prepared to meet the duty which was placed upon it by the Section.  This it was not entitled to do.  There is nothing in the speeches in the House of Lords in Barry to indicate to the contrary.  Lord Clyde in fact makes this clear in relation to Section 2(1) of the Act of 1970 when he says (at p. 474G): The right given to the person by section 2(1) of the [Act of 1970] was a right to have the arrangements made which the local authority was satisfied were necessary to meet his needs.  The duty only arises if or when the local authority is so satisfied.  But when it does arise then it is clear that a shortage of resources will not excuse a failure in performance of the duty.

	So here, the local authority was satisfied that Mrs Blanchard was ‘in need of care and attention’ and that being so, unless it can rely on the words ‘which is not otherwise available to them’ it was under an obligation to fulfil its duty and the lack of resources was no excuse.”

23.	That had also been the view of Henry J in R –v- Avon County Council ex parte M [1994] 2 FLR 1006 when he stated at 1009G to 1010A:
	“The principal source of the respondents’ powers is to be found in s.21(1)(a) of the National Assistance Act 1948, which provides:

		“A local authority with the approval of the Secretary of State and to such extent as he may direct shall make arrangements for providing – 

		(a) residential accommodation for persons who by reason of age, infirmity or any other circumstance are in need of care and attention which is not otherwise available to them ”

	The respondents became responsible to make such provision following the direction given under s.21 of the Act by Circular No LAC 13/74.  This direction was expressed in terms of para (a), but limited to persons ordinarily resident in the area of the council, or others who are in urgent need of such assistance.  

	The applicant is within the jurisdiction of the council and so the respondents are under obligation to provide residential accommodation for him.”

24.	In the recent decision of R –v- Wigan MBC ex parte Tammadge [1998] 1 CCLR 581, Forbes J applied the observations of Lord Woolf in Sefton in holding that a local authority, having accepted the findings of a Social Services Complaints Review Panel in relation to the needs of a mother with handicapped children, were under a duty to supply her with accommodation under s.21(1)(a) of the 1948 Act.  At p.597 Forbes J stated:
	“I am therefore satisfied that by a date no later than 22 October 1996 (when it was acknowledged that Wigan had accepted the SSCRP finding: see above), Mrs Tammadge’s need for larger accommodation was established  .  As a result, from that date Wigan have been obliged to make provision of such accommodation to Mrs Tammadge and her family: see ex parte M at pages 1009-1010.  Once the duty had arisen in this way, it was not lawful of Wigan to refuse to perform that duty because of a shortage of or limits upon its financial resources or for any of the other reasons expressed in Mr Walker’s letters of 30 July and 28  August 1997: see ex parte Sefton at page 58 and also page 67 I-J .. “

25.	In arguing that, once the needs of the applicant have been assessed in a manner rendering him eligible for accommodation under s.21(1)(a), the council is not under a duty but retains a discretion whether or not to provide such accommodation, Mr Underwood has placed great store on the observations of Lord Lloyd in Barry which I have already quoted at paragraph 15 above; also upon the opening passage of Lord Lloyd’s speech in which he stated at p.595:
	“.. under section 29 of the National Assistance Act 1948 as originally enacted local authorities had the power to make arrangements for promoting the welfare of disabled persons.  Under section 1 of the Chronically Sick and Disabled Persons Act 1970 local authorities were, for the first time, placed under a duty to inform themselves of the need for making arrangements for disabled persons within their area.  Section 2 of the Act of 1970, on which the present appeal turns, provides that where a local authority is satisfied in the case of a disabled person within their area that is necessary to make arrangements in order to meet the needs of that person, then the local authority is under a further duty to make those arrangements.  It was common ground that the duty imposed on the local authority under section 2 of the Act of 1970 is a duty owed to the disabled person individually.  In that respect section 2 is almost unique in the field of community care, the only other example of such a duty (so it was said) being section 117 of the Mental Health Act 1983.”

26.	Those observations were not directed to the general duty of a local authority under s.21 recognised in Sefton.  In Barry the attention of Lord Lloyd was directed specifically to s.29 of the 1948 Act, as originally enacted (which simply gave local authorities power to make  welfare arrangements for disabled persons) and to the subsequent enactment of s.2 of the 1970 Act which imposed a duty in that respect.  It does not appear from the reported argument that counsel considered or touched upon the duty under section 21(1) of the 1948 Act as amended, in particular in the light of Circular No. LAC(93)10, which directs local authorities to make the relevant arrangements under section 21(1)(a) and thus creates a duty in that respect.

27.	In this connection it is pertinent to note that in Barry Lord Clyde at p.609 did not doubt that:
	“While section 29(1) of the Act of 1948 gave the local authority a power to make welfare arrangements for the persons there described, [it was] a power which they might have a duty to perform by virtue of an appropriate direction under s.29(2)  .”

S.29(2), like s.21(1), was a provision that, in relation to persons ordinarily resident in its area, the authority shall
	“to such extent as the Minister may direct, be under a duty to exercise their powers under this section.”

(As amended by the Local Government Act 1972 the duty is imported into subsection (1) by the requirement to such extent as the Secretary of state may direct the local authority “shall” make arrangements.)

The distinction which Lord Clyde (and also, as it seems to me, Lord Lloyd) was concerned to emphasise was not that between a power and a duty, but between a ‘general’ duty in public law imposed by an appropriate ministerial direction and a ‘particular’ duty giving ‘a correlative right to the individual which he could enforce in the event of a failure in its performance’ such as s.2(1) of the 1970 Act and s.117 of the Mental Health Act 1983 (see per Lord Clyde at p.610 A-B). 

28.	Mr Underwood also relied upon the decision of Scott Baker J in R –v- Bristol CC ex parte Penfold (Alice) [1998] 1 CCLR 315, a case concerned with the question whether a local authority had power under s.21 of the 1948 Act to provide “normal” housing, in the light of the fact that s.21(8) of the 1948 Act restricts the power to provide such housing to provision under the Housing Act 1985.  In that case, Mr Gordon who appeared for the applicant made certain submissions to the effect that, in considering the applicant’s housing needs as a function of social welfare with a view to provision of accommodation under s.21, the local authority, having made its assessment, still had a discretion to decide whether to provide such accommodation to meet the need assessed.  In my view neither the points which arose for decision in that case, nor their treatment in argument, assist on the issue directly arising in this case.

29. 	Mr Underwood argues that if, as I consider to be the case, the language of s.21(1)(a) is such that it gives rise to a ‘general’ public law duty rather than a particular private law duty of the kind held to exist under s.2 of the 1970 Act (see Barry) and s.117 of the Mental Health Act 1983 (see R –v- Ealing District Health Authority ex parte Fox (1993) 3 All ER 170 at 181), then it is no more than a ‘target’ duty, in the sense of the label used by Woolf LJ in R –v- Inner London Education Authority, ex parte Ali (1990) 2 Admin LR 822 at 828 in relation to s.8 of the Education Act 1944.  To the extent that such submission is advanced to support the proposition that an applicant has no remedy available by way of judicial review in circumstances where he is peculiarly affected by the refusal of the local authority to provide him with Part III accommodation despite a positive assessment of need, I reject it; I certainly do not find anything in the judgment in ex parte Ali which supports that proposition.  In R –v- Islington LBC ex parte Rixon [1998] I CCLR 119, when addressing the relationship between s.2(1) of the 1970 Act and s.29 of the 1948 Act, Sedley J observed at p.124:
	“Returning, then, to section 29 of the National Assistance Act 1948, this section operates in tandem with section 2(1) of the Act of 1970.  Not only does the latter trigger a duty to exercise the function spelled out in the former; the former contains its own trigger for provision in the form of any direction given by the Secretary of State, the effect of which is to make mandatory what is otherwise discretionary under the section”

It is true that in certain later passages of his judgment which are not altogether easy to follow, Sedley J referred to the duties created by s.29(1) of the 1948 Act together with the subsequent direction under LAC(93)10 as a “parallel set of target duties”.  However I do not consider that he was by use of that expression, doubting the locus standi of a person (such as the applicant) who has been the subject of refusal by a local authority to provide him with Part III accommodation despite a positive assessment of his need for such accommodation.  Whilst I accept that a person aggrieved by a breach by a local authority of its duty under s.21(1)(a) to provide Part III accommodation to persons positively assessed as falling within its provisions may well have no right as an individual to claim damages for that breach, that does not in my view prevent him from seeking or obtaining by judicial review an order requiring the local authority to carry out its duty or a declaration in that respect.  

THE EXTENT OF THE DUTY UNDER S.21(1)(a) OF THE 1948 ACT
30.	That being so, the question which arises is whether or not there is any limitation upon the duty to provide or continue to provide such accommodation for as long as the need, once assessed, continues.  In my view the position is as follows.  Once a local authority has assessed an applicant’s needs as satisfying the criteria laid down in s.21(1)(a), the local authority is under a duty to provide accommodation on a continuing basis so long as the need of the applicant remains as originally assessed, and if, for whatever reason, the accommodation, once provided, is withdrawn or otherwise becomes unavailable to the applicant, then (subject to any negative reassessment of the applicant’s needs) the local authority has a continuing duty to provide further accommodation.  That said, however, the duty of the local authority is not absolute in the sense that it has a duty willy-nilly to provide such accommodation regardless of the applicant’s willingness to take advantage of it.  

31. In this connection there are two realities to be recognised.  First, the duty to provide accommodation is predicated upon the co-operation of the applicant in the sense of his willingness to occupy it on such terms and in accordance with such requirements as the local authority may reasonably impose in relation to its occupation.  The second, and connected, reality is that the resources of the local authority are finite and that, in providing accommodation for the needy, save in rare cases where individual or special accommodation may be necessary and available to meet the special needs of a particular applicant, the accommodation may, and will usually be, provided within multi-occupied premises, whether in the form of flats, or hostel or bed and breakfast accommodation, in relation to which it will be reasonable for the local authority to lay down certain requirements as to the use of such accommodation and the activities to be permitted in it, whether from a health and safety point of view, or for the purpose of preventing injury, nuisance or annoyance to fellow occupiers of the premises.

32. 	Thus it seems to me that, when the circumstances warrant, if an applicant assessed as in need of Part III accommodation either unreasonably refuses to accept the accommodation provided or if, following its provision, by his conduct he manifests a persistent and unequivocal refusal to observe the reasonable requirements of the local authority in relation to the occupation of such accommodation, then the local authority is entitled to treat its duty as discharged and to refuse to provide further accommodation.  That will remain the position unless or until, upon some subsequent application, the applicant can satisfy the local authority that his needs remain such as to justify provision of Part III accommodation and that there is no longer reason to think that he will persist in his refusal to observe the reasonable requirements of the local authority in respect of the provision of such accommodation.  

33.	In formulating the right of the local authority to treat its duty as discharged by conduct as requiring manifestation of persistent and unequivocal refusal, rather than a single transgression, I have in mind the following matters which were urged upon us by Mr Gordon as part of his submission that the duty of providing Part III accommodation is unqualified and absolute.  The provisions of s.21 of the 1948 Act as amended are ‘safety net’ provisions designed to assist the poorest and most needy members of society, at rock bottom as it were.  For a variety of reasons of personal and social disadvantage, they may well be persons who find difficulty complying with the norms of social behaviour or self control, while falling outside the specific areas of need catered for by other provision within the Community Care Services or under housing legislation.  To create a class consisting of a substantial number of persons outside the scope even of the minimum requirements of the safety net provisions cannot lightly be contemplated.  To withdraw Part III accommodation in respect of persons with such needs is likely to reduce such persons to living and sleeping on the streets; not only does it tend to defeat the overall purpose of the 1948 Act as well as Community Care, but it produces the socially undesirable effect of increasing rather than alleviating deprivation and encourages return to the practice of begging in the streets.

34. 	In the particular case of a genuine refugee who is homeless while awaiting resolution of his claim for asylum (and, as already indicated, there is no reason to doubt the genuiness of Mr Kujtim’s claim) the effect of a refusal to supply Part III accommodation despite the existence of need is to remove from him basic food and shelter in a situation where, upon recognition of his claim, he would be entitled to receive the usual benefits available to British citizens in a position of hardship and unemployment; further, in the case of an applicant who is unwell, there may result damage to health, or in extreme cases threat to life, as a result of his being put out on the streets.  

35. 	The existence of those considerations makes it essential that local authorities should reach the conclusion that their duty to supply Part III accommodation is discharged in respect of any particular applicant only after being satisfied of his persistent and unequivocal refusal to comply with the local authority’s requirements, coupled with a careful consideration of his current needs and circumstances.  Either or both may involve consideration of any relevant medical condition or infirmity known to the local authority.  Before concluding that there has been such refusal, it will plainly be desirable for a local authority to write a letter of final warning of the kind written by the respondents to the applicant in this case.  As to the question of current need, the instant case provides a good example of why a re-consideration of need is essential.  Had the respondents been aware, as they were not when they reached their decision, that the behaviour of the applicant in failing to observe their requirements to obey local hostel rules and to comply with the warning given to him by letter following his first expulsion, was the product of a depressive condition associated with the very ill-treatment which had driven him to seek refuge in this country, it seems unlikely that they would have treated his actions as manifesting a persistent and unequivocal refusal to comply with their requirements.  However, they were entirely unaware of his medical condition and, in those circumstances, cannot be blamed for ignoring it. 

CONCLUSION
36. 	Given the readiness of the respondents, which they have now made clear, to undertake a full reassessment of the applicant’s needs should he return to this country and re-apply for accommodation, it seems to me unnecessary to consider whether or not the manner in which the respondents dealt with the matter when interviewing the applicant following his second eviction was appropriate.  As already indicated, I consider that, having assessed an applicant’s needs as satisfying the criteria for Part III accommodation, any decision by a local authority to treat the duty of a local authority as discharged by reason of the applicant’s conduct involves both a re-assessment of his current need and a careful consideration of the nature of that conduct, its causes and surrounding circumstances, bearing in mind the considerations I have outlined.  At the same time, I would agree with the observation of Scott Baker J that, provided the applicant is afforded an opportunity to put his side of the case, the level of investigation by the local authority does not require to be that of a CID enquiry.

37. 	From the point of view of this applicant, the need for a declaration in respect of the decision of the respondents on 11th January 1999 not to assist him further has been removed (a) by his leaving the country for an indefinite period and (b) by the stated readiness of the local authority to reconsider any renewed application he may make on his return in the light of his apparent need and all other relevant circumstances at the time of such renewal.  Such circumstances will include in particular the medical assessment of the appellant’s condition, of which the respondents were ignorant at the time of their earlier decision.  As to the question of guidance to other local authorities, I do not think it necessary or desirable to expand further upon the matters of principle and procedure already discussed in relation to the appeal of the applicant. 

For the reasons stated I would dismiss this appeal.

MR JUSTICE BLOFELD:  I agree

LORD JUSTICE PETER GIBSON:	I also agree
	                
		Order:	Appeal dismissed with costs;  order nisi 
				against legal aid fund with nil contribution;  
				assessment of appellant's costs.

